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In the Court of Appeals of the District 

of Columbia 

No. 4688 | 

Malcomb Howard, appellant 

V. 

The United States, appellee j 

— 

BRIEF OH BEHALF OF THE APPELLEE 
STATEMENT OF THE CASE j 

The indictment in this case charged that the 
appellant, Malcomb Howard, on February 4th, 
1927, purposely and with deliberate aiid pre¬ 
mediated malice, did kill and murder on4 Jessie 
Nelson with a pistol. Appellant was triecj, found 
guilty as indicted, and sentence of death imposed 
by the Court. 

THE FACTS 

The Government evidence showed that the de- 

I 

fendant had been keeping company with j the de¬ 
ceased for some time prior to the night of the kill¬ 
ing. (Bill of Exceptions, Page 3.) The defend¬ 
ant not only frequently quarreled and fought with 
deceased, but on one occasion, about two weeks be- 


fore the night of the fatal shooting, he had threat¬ 
ened to shoot her, saying that he had a gun in his 
pocket, and she had run to the window and hollered 
“Police!” and called her uncle; that on another 
night, about a week before the fatal shooting, appel¬ 
lant had come in an angry mood to the house where 
deceased was staying and told her that he was going 
to shoot her. (Bill of Exceptions, Pages 15-16.) 

On the night of February 4th appellant came to 
the home of Margie, the sister of the deceased, who 
resided at 2351 Sherman Avenue, and with whom 
she was staying at this time. Appellant asked for 
deceased and talked to her, her sister Margie, and 
others who were present for some time. (Bill of 
Exceptions, Page 3.) Finally there came a time 
when he was left alone with deceased, the other 
persons who had been present leaving the room, 
some going out of the house and others going up 
stairs. Some time later deceased was heard to say, 
“Ah, no; no, Malcomb;” and appellant said, “Do 
you mean it?” Deceased then screamed about 
twice and several shots followed. (Bill of Excep¬ 
tions, Page 4.) The sister, Margie, and others ran 
down the stairs and appellant hollered “Go bach!” 

At this time deceased was on the floor and appel¬ 
lant was standing over her. (Bill of Exceptions, 
Page 4.) Deceased was lying still and appellant 
pointed the gun directly at her head and chest and 
fired three shots while she was in this position. 

The testimony was further that in all five shots 
were heard, and that after the last shot appellant 
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stepped over the body of deceased and ran out the 
door. j 

The Deputy Coroner testified that one bullet 
entered just over the left ear, penetrating the jbrain, 
and that the second bullet entered below tlje left 
shoulder, going through the lung and lodging in 
the spine. He stated that either of those founds 
would have caused death. (Bill of Exceptions, 
Page 19.) ! 

Two police officers testified that after the Appel¬ 
lant surrendered himself to the police three dr four 
days subsequent to the shooting,, that he rqade a 
verbal statement to them; that he stated (pill of 
Exceptions, Page 21) that he had called tjhe de¬ 
ceased on the phone on the night of the shooting, 
saying that he had some dresses, and that she had 
told him to come over; that while they were bitting 
and talking they had an argument, and Margie 
came down the stairs and told him to get opt; that 
he then took the gun and fired several shots at Mar¬ 
gie, deceased, and himself (Bill of Exceptions, 
Pages 20, 21, and 25) ; that after the shooting de¬ 
ceased ran out the front door and threw the gun 
away in a vacant lot on Eighth Street; tjhat he 
stayed at his brother’s house one night ajnd the 
other nights he spent in vacant houses in different 
parts of the city; that he finally got worried and 
gave himself up. 

The officers further testified that after the} verbal 
statement was made that they took down a typewrit¬ 
ten statement, which statement was read tcj appel- 
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lant. He said it was all right so far as it went, but 
he wanted to add some more to it ;• that it was then 
between 12 and 1 a. m., and the officers told him that 
he did not have to sign it unless he wanted to, and 
that he did not. (Bill of Exceptions, Page 26.) 

Appellant testified in his own behalf. His de¬ 
fense was that the shooting was accidental. He 
stated that he called deceased up on the night of the 
shooting to give her some dresses and she told him to 
come over to her sister’s house; that he did so and 
talked to deceased, Margie, and others, and there 
had several drinks; that finallv he and deceased 
were alone, and he informed her that he was going 
away; that she begged him not to go, as she was sick 
(Bill of Exceptions, Page 34) ; that they spoke 
about some dresses and Margie came down and 
called him a liar and spoke about $50 that he owed 
her sister Vergie; that Margie then returned up¬ 
stairs (Bill of Exceptions, Page 35) ; that appellant 
then asked deceased for the gun which he had given 
her shortly after arriving at the house that night. 
Deceased got the gun and laid it down on the 
dresser; that Margie came down the stairs again, 
abused him, and threw an oil stove at him; that de¬ 
ceased grabbed for the gun and appellant also grab¬ 
bed for it; they tussled, and the gun went oft and de¬ 
ceased fell (Bill of Exceptions, Page 34) ; the gun 
went off again and the appellant grabbed the gun 
and left the house and roved around for two or three 
days, but finally gave himself up to the police. 
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Appellant further testified he told the officers the 
very same story he was telling in court. He stated 
further that the police officers had a typewritten 
statement which they tried to get him to sign for 
two hours, but he wouldn’t do so, as they put down 
whatever they wanted. (Bill of Exceptions, Page 
37.) ! 

Appellant admitted that he had been convicted 
of Grand Larceny on one occasion and of* Petit 
Larceny on another. He stated also that deceased 
was a good “wife” to him, and that they n f ever had 
any quarrels or harsh words and no trouble during 
the five years. (Bill of Exceptions, Page 39|) He 
stated, likewise, that the shooting was accidental 
and that he had told all of the officers of thkt fact. 

ARGUMENT NO. I 

The first point urged by the appellant in his 
brief is that the act of Congress enabling women 
to serve as jurors is cla-ss legislation because of the 
fact that while women are thereby made competent 
they are not compelled to serve as jurors. 

To this contention there are two answers: 

(a) That the law itself is constitutional. 

(b) Even if the point were well taken, if comes 
too late when raised for the first time on a motion 
for a new trial. 

At the outset let us bear in mind that the burden 
is always upon the one attacking the constitution¬ 
ality of a law. Middleton v. Texas Pother and 
Light Company, 249 TJ. S. 158. Furthermore, the 
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Supreme Court of the United States held in the 
case of Atchison, Topeka, and C. Bd. v. Matthews, 
174 U. S. 104: 

It is also a maxim of constitutional law 
that a legislature is presumed to have acted 
within constitutional limits, upon full knowl¬ 
edge of the facts, and with the purpose of 
promoting the interests of the people as a 
whole, and courts will not lightly hold that 
an act duly passed by the legislature was one 
in the enactment of which it has transcended 
its powers. 

The same Court said in Adkins v. Children’s Hos¬ 
pital, 261 U. S. 544: 

This Court, by an unbroken line of deci¬ 
sions from Chief Justice Marshall to the 
present day, has steadily adhered to the rule 
that every possible presumption is in favor 
of the validity of an Act of Congress until 
overcome beyond rational doubt. 

The Act of Congress in question reads: 

No person shall be disqualified for service 
as a juror or jury commissioner by reason 
of sex, but the provisions of law relating to 
qualifications of jurors and exemptions from 
jury duty shall in all cases apply to women 
as well as to men; provided such service shall 
not be compulsory upon any woman. (41 
Stat., Part 2, 1249.) 

By the Constitution Congress is given “power to 
exercise exclusive legislation in all cases whatso¬ 
ever” over the District of Columbia. Under this 
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authority “Congress may legislate within the Dis¬ 
trict respecting the people and property thejrein as 
may the legislature of any state over any of its 
subordinate municipalities.” Mattingly v.i D. C., 
97 U. S. 690. \ I 

The matter of qualifications of jurors, the 
grounds of exemption, and the method of selection 
has always been a proper subject of legislation. 
Tynan v. U. S., 297 Fed. 178-179. 

In Strauder v. West Virginia, 100 U. S. 310, the 
Court said: 

We do not say that within the limits from 
which it is not excluded by the amendment 
a State may not prescribe the qualifications 
of its jurors, and in so doing make discrimi¬ 
nations. It mav confine the selection to 

* I 

males, to freeholders, to citizens, to persons 
within certain ages, or to persons having 
educational qualifications. 

Appellant in his brief alleges that this legisla¬ 
tion is discriminators and unconstitutional. A 

* 

legislature, however, may make qualifications or 
discriminations in its enactments provided they are 
reasonable and not arbitrary, and provided] further 
that the act applies generally to all within the dis¬ 
criminated class. 

As the Supreme Court said in the case of Bar- 
bier v. Connolly, 113 U. S. 32: ! 

Class legislation, discriminating against 
some and favoring others, is prohibited, but 
legislation which, in carrying out a public 

92378—28-2 
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purpose, is limited in its application, if 
within the sphere of its operation it affects 
alike all persons similarly situated, is not 
within the amendment. 

In the case of Cincinnati, etc., By. Co. v. McCul- 
lon, 183 Ind. 556, the Court said: 

These constitutional provisions do not for¬ 
bid a classification of persons for legislative 
purposes. Laws which impose burdens and 
liabilities, or which grant privileges and im¬ 
munities, must be general in their nature 
and not special; but a law is not necessarily 
special because it applies only to one class 
of persons to the exclusion of others. If the 
situation, conditions, and circumstances of 
the persons included within the class to 
which the law is made to apply so differ from 
those of others not so included as to indicate 
the necessity or propriety of making the law 
applicable only to those included within its 
terms, and if the law is so framed as to apply 
to all to whom the reason applies and to ex¬ 
clude all whom the reason excludes, it will 
be deemed a general law. Such an act does 
not conflict with either of the constitutional 
provisions heretofore quoted. Natural and 
reasonable classification is permitted; arbi¬ 
trary selection is forbidden. Barrett v. 
Milikin, 156 Ind. 510, and Indianapolis St. 
B. Co. v. Bobinson, 157 Ind. 414. 

In the ease of Gulf, Colorado & Santa Fe By. v. 
Ellis, 156 IT. S. 155, the Court said: 

Classification for legislative purposes must 
have some reasonable basis upon which to 


9 


stand. * * * The differences which will 
support class legislation must be such as in 
the nature of things furnish a reasonable 
basis for separate laws and regulations. 
Thus the legislature may fix the age ajt which 
persons shall be deemed competent to con¬ 
tract for themselves, but no one will claim 
that competency to contract can be made to 
depend upon stature of color of the hair. 
Such a classification for such a purpose 
would be arbitrary and a piece of legislative 
despotism, and therefore not the lav/’ of the 
land. 

It is evident that the provision of the law is gen¬ 
eral as to all women who possess the necessary quali¬ 
fications as jurors and also that it has equal applica¬ 
tion to all members of the class concerned. The 
only remaining point is, was it a reasonable pro¬ 
vision on the one hand or an arbitrary onj on the 
other? In the case of Middleton v. Texas Power 
& Light Co., 249 U. S. 157, already referred to, the 
Court said: 

There is a strong presumption that a legis¬ 
lature understands and correctly appreciates 
the needs of its own people, that its laws are 
directed to problems made manifest by ex¬ 
perience, and that its discriminations are 
based upon adequate grounds. 

In the case of Atchison, Topeka & C. Road v. 

Matthews, likewise already referred to, the Court 

% 

said: 

It is also a maxim of constitutional law 
that a legislature is presinned to ha|e acted 


i 



10 


within constitutional limits, upon full knowl¬ 
edge of the facts, and with the purpose of 
promoting the interests of the people as a 
whole, and courts will not lightly hold that an 
act duly passed by the legislature was one in 
the enactment of which it has transcended its 
power. 

So much for the general presumption which ac¬ 
companies the enactment of a legislature. Let us 
now examine the purpose itself which Congress had 
in mind in enacting this particular piece of legis¬ 
lation. As the trial judge said in his opinion deny¬ 
ing the motion for new trial, page 3: 

Congress doubtless recognized the fact 
that certain reasons, both of convenience and 
necessity, pertains to and affects women 
which do not equally affect men. Indeed, 
that has always been so; and it has been re¬ 
peatedly so recognized as well reflected in 
legislative enactments. 

In the case of State v. Chase, 211 Pac. 923, the 
Supreme Court of Oregon said: 

From their physical constitution, as well 
as from the nature of their duties and occu¬ 
pations, women have many reasons for not 
wishing to serve or being required to serve 
upon juries which do not apply to male ju¬ 
rors, and some of these are such as a delicate 
woman would hesitate to specify in court 
or even to a judge. 

In treating of the reasonableness of the law we 
find Congress has only done what other States have 
likewise considered and acted on. 
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In the case of State v. Walker, 185 N. W. 623, the 
Supreme Court of Iowa said: 

The 19th Amendment per se enlarged the 
electorate as to women, but it is not by reason 
thereof that the women of any State are 
thereby under the imposition of jury Service. 
That incident is determinable by the lan¬ 
guage of the state statute giving, exempting, 
or denying it. In some cases jury duty on 
the part of women is made compulsory, in 
others it is optional, and in others tv omen are 
expressly made inelgible. 

In the case of Parus v. District Court, 174 Pac. 
710, the Supreme Court of Nevada said: 

While it may be of minor significance, it 
is, we think, worthy of note that the) Legis¬ 
lature of this state has regarded wotmen as 
being subject to jury duty, and in an Amend¬ 
ment to the jury laws providing for addi¬ 
tional exemption from jury duty, parsed by 
the Legislature of 1915 and approved on 
March 6th of that year, we find it specifically 
provided that married women may claim 
exemption from jury service. 

See also: 

Strauder v. W. Va., 100 U. S. 310. 

Mullen v. Oregon, 208 IT. S. 412. 

Riley v. Mass., 232 U. S. 671. 

Miller v. Wilson, 236 U. S. 273. 

Bosley v. McLoughlin, 236 U. S. 3^5. 

Appellant’s brief mentions the case of Adkins v. 
Children’s Hospital, 261U. S. 544, and quotas there¬ 
from. It is submitted that an examination of this 
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case will support rather than harm the legislation 
before us. The Court said at page 553: 

In this aspect of the matter, while the 
physical differences must be recognized in 
appropriate cases, arid legislation -fixing 
hours or conditions of work may properly 
take them into account, we can not accept 
the doctrine that women of mature age, sui 
juris, require or may be subjected to restric¬ 
tions upon their liberty of contract which 
could not lawfully be imposed in the case of 
men under similar circumstances. 

Here Congress had an “appropriate” case. Here 
Congress was dealing with a matter going directly 
to the “physical differences” between the sexes. 
The Court in its decision said it is undoubtedly 
proper to legislate “fixing hours or conditions of 
work,” but pointed out that to interfere with a 
woman’s right to contract for her services, however, 
was unlawful and contrary to the Fifth Amendment 
to the Constitution. 

It is further submitted that the point advanced as 
to the constitutionality of the Act is futile because 
it was raised for the first time in a motion for a new 
trial. In passing, it may be observed that the legis¬ 
lation in question was enacted February 26, 1927, 
and a motion for new trial was filed May 25, 1927. 
As the Court pointed out in overruling the motion 
for new trial, counsel for the appellant was charged, 
as a matter of law, with knowledge of the legisla¬ 
tion, and if the law was objectionable on constitu- 
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tional grounds it had been so continuously [from the 
date of its enactment. 

In the case of United States v. Gale al., 109 
U. S. 65, the Court said: 

Where a defendant pleads not guilty to an 
indictment and goes to trial without making 
objection to the method of selecting the 
grand jury the objection is waivied; even 
though a law unconstitutional, or assumed 
to be unconstitutional, may be followed in 
making the panel. 

The Court in another part of its opinioja said: 

It would be trifling with justice and would 
render criminal proceedings a farce if such 
objection could be taken after verdict; etc. 

In the case of Alexander v. U. S., 138 IJ. S. 353, 
complaint was made, after conviction, ^nd by a 
motion for new trial, of the method pursued by the 
Court in impanelling the trial jury, as to Vhich the 
Court said: j 

It is the duty of counsel, in a criininal case, 
to seasonably call the attention of the court 
to any error in impanelling the jury, in ad¬ 
mitting testimony, or in any other proceed¬ 
ing during the trial by which the rights of 
the accused may be prejudiced, and, in case 
of an adverse ruling, to note an exception. 

ARGUMENT NO. II 

Counsel in treating of his second point would 

. 

have it appear that the juror, Mrs. Green, failed to 
disclose who she was. It is submitted that said 
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juror had only the duty of truly answering the 
questions propounded to her, which she did. There 
was a duty, however, resting with defense counsel 
to take advantage of the list of jurors required by 
law in a capital case, and which had been served 
in compliance with that requirement, and the 
further duty or, to say the least, the opportunity to 
examine the jury on the voir dire, to find out who 
the respective jurors were and whether or not he 
desired them as jurors in his case. In addition to 
the ordinary challenges for cause, the defendant 
in this case, it being a capital one, had twenty 
peremptory challenges. As Mr. Justice Hoehling 
pointed out in his written opinion denying a motion 
for a new trial, the Jurors, Mrs. Green and Miss 
Haar, who sat on this ease, were selected to serve 
as jurors on May 3, 1927, and on that very day sat 
in a case and concurred with the other members of 
the panel in a verdict of guilty. As the Court also 
pointed out, an unusual amount of publicity was 
given to Mrs. Green and Miss Haar, for they were 
the pioneer female jurors in this District. The 
papers carried their pictures, names, and addresses 
and widely mentioned the fact that not only were 
they the first female jurors to serve but that in the 
very first ease on which they had been called they 
voted for a verdict of guilty. 

Subsequently, on May 5, 1927, the list, as re¬ 
quired by lav*, v r as served on the defendant, and 
four days later this case w^as set dowm for trial. 



Only general inquiries were made of prospective 
jurors, the Government using one challenge} and 
the defendant none, at which time both sides an¬ 
nounced content and the jury sworn. Cojunsel 
obviously had ample opportunity to find out who 
the juror Mrs. Green was, and neglected to <jlo so. 
He raised the point for the first time after the 
verdict had gone against him, and it is submitted 
that it was then too late. 

Appellant mentions the Craivford case, 212 IT. S. 
183, but it is submitted that a glance at the facts in 
that ease will show that it is not in point. Appel¬ 
lant apparently does not rely upon the common-law 
entity of husband and wife as he did in his motion 

I 

for new trial, as he now insists (though where his 
information comes from the record does n0t dis- 

I 

close) that Mrs. Green was entirely dependent on 
her husband for support and was therefore ineligi¬ 
ble because of bias. In the Crawford case the juror 
in question was examined individually on the voir 
dire, and the examination disclosed who the juror 
was and he was challenged for cause, the Court 
overruling the challenge. No such examination 
and no such challenge was made in thijs case. 
Again, in the Craivford case the peremptory chal¬ 
lenges of the defendant were exhausted. Not a 
single peremptory challenge was used by the de¬ 
fendant in this case. TJ. S. v. Schneider, 21 I). C. 
386-7. 
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Let us admit for the purpose of argument that 
had counsel known of all the facts concerning Mrs. 
Green and her status or had that date been elicited 
from her that that would have constituted a suffici¬ 
ent ground for challenge for cause. The question 
now arises, Can the point be raised after a trial 
and a verdict of guilty as indicated? The rule of 
the common law is well settled that a cause of chal¬ 
lenge, which existed when the juror is sworn, can 
not afterwards be used even though the facts on 
which the challenge is based were not known at the 
time the jury was impanelled. 

Wharton’s case, Yelverton’s Eep. 24. 

Hill v. Yates, 12 East. 229, and 

The Case of a Juryman, id. 230. 

King v. Sutton, 8 Barn & Crew. 416, and 

In re Chelsea Waterworks Co., 10 Excheq. 

In the case of Hollingsworth v. Duane, 4 Dallas 
353, it is said: 

The court after a long advisement upon 
the subject seemed to think that alienage 
might have been a cause of challenge before 
the jury was sworn; but, upon an extensive 
review of the authorities, they decided that 
advantage could not be taken of it after 
a verdict. 

In the ease of United States v. Baker, 3 Benedict 
68, the Court said: 

On principle, as well as on authority, 
nothing that is a cause of challenge to a juror 
before verdict can be used to set aside a ver¬ 
dict, as for a mistrial, even though the cause 
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of challenge was unknown to the party when 
the jury were sworn. * * * That a 
juror is an alien is an objection thajt must 
be taken advantage of before verdict and by 
challenge. * * * So, it is a ground of 
challenge that a juror is an infant or a 
female. 

In the case of Kohl v. Lehlback, 150 IT. S. 293, 
the Court held that the disqualification of alienage 
is only cause of challenge, which may be Waived, 
either voluntarily, or through negligence, or 
through want of knowledge. The Court referred 
to Hollingsworth v. Duane, supra, and quoted at 
length from Wassman v. Feeney, 121 Mass. [93. 

In the case of Raub v. Carpenter, 17 Apps. D. C. 
505, a juror who sat in a trial of a case was h minor 
and disqualified by a prior conviction of p^tit lar¬ 
ceny, and the Court held the objection came too 
late after verdict, and the decision was subse¬ 
quently affirmed by the Supreme Court of the 
United States in 187 U. S. 159. 

The ease of George v. State of Mississippi, 39 
Miss. 570, is especially in point because of the legal 
requirement in that state, as in the District of Co¬ 
lumbia, that a list of the jurors be servecj on the 
defendant prior to trial. In that case a first- 
degree murder verdict was returned, and it later 
appeared that one of the jury was an alieiji. Said 
the Court: . j 

To this end a special venire is awarded to 
be drawn from a list of the names of the 
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qualified jurors of the county; and the party 
to be tried is entitled to be served with a 
copy of the venire one entire day before 
he can, without his consent, be put upon 
trial. The object of this is manifestly to 
afford him an opportunity to ascertain not 
only whether the jurors summoned are le¬ 
gally qualified, but what are their dispositions 
and feelings in regard to himself. He is en¬ 
titled to examine each person presented to 
him as a juror in relation to his qualifica 
tions as well as to the state of his convic¬ 
tions in reference to his own guilt or inno¬ 
cence. Sound policy, therefore, dictates that 
he shall not be permitted, after he has had a 
chance of acquittal, to insist as a ground for 
a new trial upon a want of qualification in 
the jurors, of which he might have availed 
himself as a cause of challenge by using 
proper diligence. And such is the rule gen- 

erallv held in this countrv. 

•/ 

In Jones v. State, 97 S. E. 621, where a first-de¬ 
gree murder verdict was returned and it subse¬ 
quently appeared that one of the jurors was dis¬ 
qualified, the Supreme Court of Georgia said: 

There was no merit in the grounds of the 
motion based upon the alleged disqualifica¬ 
tion of a certain juror. Objections to a juror 
propter defectum must be made before 
verdict. 

In the case of Cason v. State, 99 S. E. 61, after 
a first-degree murder verdict had been returned, 
it appeared that two members of the jury had also 
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been on the grand jury that had returned the in¬ 
dictment. Said the Court of Appeals of Georgia: 

The fact that two of the jurors were mem¬ 
bers of the grand jury that found the bill 
against the accused is not cause for a new 
trial. The accused and his counsel by the 
exercise of due diligence could have discov¬ 
ered this fact before the jury was impaneled. 
Britt v. State, 112 Ga. 583. 

In Commonwealth v. Dombah, 110 Atl. $32, a 
Pennsylvania case, the jury returned a first-degree 
murder verdict, and it subsequently appeared that 
one of the jurors was not a citizen of the United 
States. The Court said: 

The appellant was convicted of murder in 
the first degree in the court below, and on 
this appeal a new trial is asked solely on the 
ground that one of the jurors who sat in the 
ease was not a citizen of the United $tates. 
It seems that this fact, if it be a fact, was 
disclosed to the prisoner’s counsel some days 
after the trial. Nothing was before the 
court below in support of the motion for 
a new trial on the ground that a juror Was an 
alien except the ex parte affidavit of that 
juror, and in it he admits that he was not 
asked whether he was a citizen. An exami¬ 
nation of his answers when questioned on 
his voir dire show this be so. * * ^ Op¬ 
portunity was given the prisoner to ascertain 
the qualifications of the juror when ijie was 
called and sworn on his voir dire, and dt that 
time there might have been disclosed $ good 
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cause for challenge; but, without taking ad¬ 
vantage of the opportunity to learn all about 
the juror’s qualifications to serve, and with¬ 
out having been misled or deceived in ac¬ 
cepting him as a juror, it is too late, after 
an adverse verdict, to ask that that judgment 
on it be reversed for the reason assigned. 
Traviss v. Commonwealth, 108 Pa. 597. 

In State v. Brown, 119 Atl. 324, a Rhode Island 
case, the jury returned two convictions of first- 
degree murder, and it was then claimed that two 
members of the jury were disqualified. The Court 
said: 

The rule is well settled in this State that 
after a verdict a new trial will not be granted 

because of the disqualification of a juror, 
unless it is clear that the jury was not an 
impartial one and that in consquence the 
defeated party did not have a fair trial. 

In the case of State v. Carricut, 102 So. 98, a 
Louisiana ease, the jury returned a verdict of first- 
degree murder, and it was subsequently stated that 
one of the jury was a third cousin of the deceased. 
Said the Court: 

In any event, in State v. Scarborough, 152 
La. 669, it was held that distant relationship 
to the deceased, unaccompanied by bias, was 
not a disqualification for a juror but the 
matter lay in the discretion of the trial judge. 
Moreover, it is not shown that the juror was 
examined on his voir dire touching his rela¬ 
tionship. In State v. Nash, 45 La. Ann. 
1143, the rule was laid down that in order to 
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entitle the defendant to a new triai on 
grounds of that kind (even where the jiiror 
was absolutely incompetent on account of his 
age) the defendant must allege and prove, 
first, that the juror was legally incompetent; 
second, that this fact was unknown to de¬ 
fendant and his counsel until after verdict; 
and third, that the juror was questioned 
on the point and answered that he was 
competent. 

In the case of State v. Powers, 10 Ore. 145, after 
a first-degree murder verdict, it appeared that) one 
of the jury was disqualified because of a prior felony 
conviction. The Court in that case denied the new 
trial and quoted from the case of Hollingsworth v. 
Duane, supra, and the case of McClure v. St cite, 1 
Yerg. 206; the latter case was also a first-degree 
murder case, where an atheist had sat on a jury. 
The Court held that point could not be raised 
after the verdict. That latter case occurred in 
Tennessee. 

The latest cases in point are Williams v. U. S., 3 
Fed. (2nd), 933, and Bush v. U. S., 16 Fed.j (2), 
709. In the former case, where after a conviction 
it appeared that one of the jury was not a house¬ 
holder, the court said: 

We are cited to no authority that, accord¬ 
ing to the juror’s statement, he was not a 
householder. But assuming that he was not 
such we think the verdict was not thereby 
vitiated. It is, we think, the general rule 
that such disqualification is only ground of 
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challenge propter defectum which is waived 
by failure to exercise the challenge either 
voluntarily or through negligence or through 
want of knowledge of the disqualification. 

In the case of Bush v. United States, 16 Fed. 
(2nd), 709, after a verdict had been returned in a 
narcotic case, it was discovered that one of the 
jurors who sat in the case was disqualified because 
of the fact that he was then under indictment. The 
Court said: 

When the jurors were sworn on their voir 
dire, the District Attornev in substance 
asked them if any of them knew of any rea¬ 
son why he would not be a competent juror 
in the case and this particular juror did not 
disclose that he was then under charges. 
Counsel for defendant did not ask any ques¬ 
tion that tended to elicit the information, 
and the juror was accepted. It is not shown 
that the juror was guilty of fraud, and it 
is doubtful that any objection would have 
been urged to his acceptance had the defend¬ 
ant known of his ineligibility; but at any 
rate the objection came too late after verdict 
and it was wnll within the discretion of the 
trial court to refuse a new trial. 

See also: Strause v. State, 119 Pac. 271. 

State v. Foster, 91 So. 411. 

Looney v. Comm., 133 S. E. 753. 

State v. MacDonald, 9 W. Va., 456. 

Croy v. State, 32 Ind. 384. 

Burns v. State, 80 Ga. 554. 

State v. White, 68 N. C. 158. 


/ 
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Woodland v. State, 123 S. W. 141. 

Wilson v. State, 199 S. W. 1088. I 
Williams v. State, 37 Miss. 407. 

Collier v. State, 20 Ark. 36. 

ARGUMENT NO. Ill 

The third point treated of in appellant’s brief is 
that the District Attorney cross-examined tjhe ap- 
pellant relative to the contents of an alleged written 
confession after the statement had been offered in 
evidence by the Government and ruled out by the 
Court. It will appear from the colloquy sei forth 
on Pages 4, 5, and 6 of appellant’s brief tliat the 
questions on which the alleged error is based are 
two in number. First question: “Howard, did 
you tell Jones and Smith, Officers Jones and Smith 
and Sergeant McGinnis at Number 8 Precinct, 
when they were talking to you, that you quarrelled 
with Jessie on the evening of February 4th until 
about 11 o’clock?” Second question: “Bid you 
tell the officers at Number 8 Precinct on the same 
night, the night of your arrest, that after having 
quarrelled with Jessie, that Margie came down¬ 
stairs and started quarrelling with you, abusing 
you, that Jessie joined in with her, that y\)u lost 
control of yourself and started firing at Jessie, 
Margie, and yourself, firing four shots in all\?” 

With respect to question No. 1, it is well fco note 
that appellant’s counsel, at the time of the trial, 
objected to this question on the sole ground that 
neither Officer Jones nor Smith made any such 
statement. (Bill of Exceptions, Page 47.) 


I 


24 


Before analyzing the authorities cited by appel¬ 
lant or referring to other eases in point, let us re¬ 
view the facts preceding these two questions. Offi¬ 
cers Jones and Smith went on the stand prior to 
the defendant being a witness in his own behalf, 
testified at some length as to verbal statements made 
by defendant subsequent to his arrest. These 
statements went in without the slightest protest 
from the defendant’s counsel. Among the points 
touched on in detail by the officers in this connection 
were the very matters contained in the two ques¬ 
tions which counsel now alleges were improperly 
asked. (Bill of Exceptions, Pages 21, 23, 25, 26, 
and 27.) 

Officers Jones and Smith testified that Howard 
told them he had quarrelled with deceased on the 
night of the shooting and that Margie came down 
stairs and started abusing him, and that he lost 
control of himself and started firing at himself, 
deceased, and Margie. (Bill of Exceptions, Pages 
20, 21, and 25.) So it would appear that even if 
the cross-examination in question was improper, 
that no harm was done, as the last two witnesses had 
already testified upon the same subject matter. 
(,Sawyer v. United Staten, 202 U. S. 167.) See also 
40 Stat. 1181, Jud. Code, Sec. 269, as follows: 

On hearing of any appeal, certiorari, writ 
of error, or motion for a new trial, in any 
case, civil or criminal, the court shall give 
judgment after an examination of the en¬ 
tire record before the court, without regard 
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to technical errors, defects, or exceptions 
which do not affect the substantial iights 
of the parties. 

The same officers testified that after the ferbal 
statements were received from the defendant], that 
a written statement was then taken down h|y the 
officers which the defendant read a number of 
times, stating that it was all right as far as it went 
but that he wished to add some more to it |R. p. 
26) and would not sign it. When the Government 
offered this written statement in evidence, the 
Court called attention to the fact that it was un¬ 
signed and consequently incomplete, and refused 
to admit it. (R. 28.) Appellant then took the 
stand in his own behalf. 

i 

Appellant said “that deceased was a goop wife 
to him, that he never had any quarrels, that no 
harsh words passed betiveen them, and that during 
the five years they never had any trouble.” (R. 
p. 39.) He testified that only two shots were fired 
(R. p. 42); that deceased and not he had the ^un at 
the time of the shooting and that it was an acci¬ 
dental shooting (R. 944 and 50). 

He testified further that he had stated to the 

i 

officers not only that it was an accidental scooting 
(Bill of Exceptions, Page 37), but that he had told 
them the same story that he had given to the Court 
and jury. The defendant also testified on direct 
examination that the Officers had a typeivritten 
statement which they endeavored for two htyurs to 
have him sign but that he would not sign it as they 
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put down what they wanted to. (Bill of Excep¬ 
tions, Page 37.) 

It is respectfully submitted that, in view of these 
statements made by the defendant when on the 
stand, the questions propounded were entirely 
proper on cross-examination; that they went to the 
very heart of his testimony and tended directly to 
contradict and impeach him. ( Schwartz v. U. S. 
1925, Wash. Law Reporter, 101; Powers v. TJ. S. 
223 U. S. 315 People v. Clifton, 198, Page 1067; 
People v. Popovich, 129 N. E. 163.) 

In the case of Ellis v. District of Columbia, 45 
T>. C. 388, the Court said: “The rule is that where an 
accused party waives his constitutional privilege of 
silence and takes the stand in his own behalf, the 
prosecution may cross-examine him ‘with the same 
latitude as would be exercised in the case of an ordi¬ 
nary witness” (Fitzpatrick v. U. S. 178 U. S. 

304.) The rule with respect to an ordinary witness 
is that you may cross-examine him on anything that 
tends to contradict, modify, or explain the testi¬ 
mony given by a witness on direct, or any logical 
inference therefrom. ( Bliss v. Duncan, 44 D. C. 
92.) 

The test is, in other words, the one laid down by 
the United States Supreme Court in the Fitzpatrick 
case (178 U. S. 304), namely, that if another witness 
had taken the stand and so testified, would it have 
been proper to propound the questions to him on 
cross-examination? Applying this test, it is sub- 
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mitted that the answer must be in the affirmative. 
Counsel for the appellant, in his brief, cites certain 
cases, which because of the circumstances ip our 
case, are not in point. 


In the case of Shepherd v. State, 88 ?Wis. 185, 
the Court excluded a confession by reason (|f its 
having been “extorted by promises of immunity 
and threats of injury and by falsehood When 
the defendant took the stand, the Court allowed the 
District Attorney to ask him whether he had jmade 
such a confession and, when he denied it, allowed 
evidence from the State to show not only that he had 
made such a confession but the particulars thereof. 
The Court held that this was error, althougjh ad¬ 
mitting in its opinion that in the case of Common¬ 
wealth v. Tolliver, 119 Mass. 313, on a similar set 
of facts, that there had been a contrary railing. 
There have also been contrary decisions in Hicks v. 
State, 99 Ala. 169, and State v. Broadbent, 27 jMont. 
344. Assuming, for the purposes of argument, 
that the Shepherd case correctly states the law, let 
us see how it differs with respect to the circum¬ 
stances and facts from this case. In the first place, 
in the instant case, we have an oral confession cov¬ 
ering the substance of the written one whiqh had 
already gone in without protest; in addition, we 
have the appellant on the stand stating tljiat he 
never had any trouble or never quarrelled with his 
wife (Bill of Exceptions, Page 37); that he did not 
have the gun at the time of the shooting of his 
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wife; that the shooting was accidental (Bill of Ex¬ 
ceptions, Pages 44 and 50); that only two shots 
were fired (Bill of Exceptions, Page 42); and 
that he had so told the officers (Bill of Exceptions, 
Page 37). 

Above all, after the Court had excluded the 
written confession of the defendant and the Gov¬ 
ernment had rested its case, here we have the ap¬ 
pellant opening up the whole matter on his direct 
examination (Bill of Exceptions, Page 37) by say¬ 
ing that the officers had a typewritten statement 
that they tried to get him to sign for two hours, 
but that he refused because it was not his language 
and because they put down whatever they tvanted 
to. 

Certain Texas cases are cited in the appellant’s 
brief, all of which are decided on the authority of 
Morales V. State, 36 Texas Crim. 244. In Texas, 
under a special statutory provision, a confession 
can not be used against a defendant unless he has 
first been properly warned that the statement may 
be used against him. In the Morales case the Gov¬ 
ernment, being unable to show that such a warning 
had been given the prisoner, could not introduce the 
confession in its case in chief. When the defendant 
took the stand, they then sought to use the statement 
to impeach him. The Court said: “This statute is 
without limitation and apprehends that the confes¬ 
sion can not be used against him for any purpose; 
and to use it for the purpose of impeaching him 
would certainly be using it against him.” 
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A glance at this case discloses a situation entirely 
foreign to our own. 

CONCLUSION 

It is therefore urged that the points set forth in 
appellant’s brief are untenable, that appellant re¬ 
ceived a fair and impartial trial and was justly 
convicted, that there is no error in the record, and 
that the judgment of the Court below should be 
affirmed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney. 

John W. Fihelly, 

Assistant United States Attorney. 
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